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Introduction

• What role do judges and
courts play in a society?

• What kinds of collective
action problems do they
help us to solve?

U.S. Supreme Court Building
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Courts as policy-makers

“It would misunderstand these
men and women to say they
disrespect the idea of marriage.
Their plea is that they do respect
it, respect it so deeply that they
seek to find its fulfillment for
themselves. . . They ask for equal
dignity in the eyes of the law.
The Constitution grants them
that right.”

Justice Anthony Kennedy
Obergefell v. Hodges (2015)
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Origins of judicial review

• What constitutional authority
do courts have to nullify
popularly enacted policies?

• Marbury v. Madison (1803)

Chief Justice John Marshal
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Organization of the federal courts

• Districts (94)

• Circuits (12)

• Supreme Court (1)
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Types of cases and their paths through the judiciary

• Civil versus criminal

• State versus federal
route
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The U.S. Supreme Court

• Writs of certiorari

• Briefs and oral arguments

• Conference deliberation
and opinion assignment

• Announcement of
opinions

Supreme Court Courtroom

7 / 10



Models of judicial decision-making

• Stare decisis (the
“legal model”)

• Judicial ideology (the
“attitudinal model”)

• Strategy (the
“strategic model”)

Justices of the U.S. Supreme Court
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Curbing the courts

• Over-turning
precedent via statute
or amendment

• Jurisdiction-stripping,
court-packing, and
institutional neglect

• Failure to implement
legal policies
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Conclusion

• We need courts to help settle social disputes and to protect
unpopular minorities from injustice.

• But in performing its role, courts exercise judicial review, a
counter-majoritarian power.

• The separation of powers and checks and balances, however,
can restrain the power of the courts.
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