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Objectives for Today

By this end of this section, students should recall the following:

• The stages underlying Supreme Court appointments,

• The politics surrounding presidential nominations, and

• The politics surrounding the Senate’s votes over these
nominations.
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Stages of a Judicial Appointment

Article II, §2: “He shall have power. . . by and with the advice and
consent of the Senate. . . [to] appoint . . . judges of the supreme
court”

1. Vacancy

2. Short-list

3. Vetting and consultation

4. Nomination

5. Lobbying

6. Senate deliberation (filibuster?)

7. Committee and/or floor vote (senatorial courtesy?)

8. If floor vote is “yes,” appointee takes her seat. If “no,” start
over and repeat until vacancy is filled.
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Supreme Court Vacancies

• The appointment process
begins when a vacancy is
created.

• Sources include retirement,
resignation, removal, death, or
the creation of a new seat by
Congress.

• (We’ll spend a day on the
politics of retirement next
week.)
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Picking a Nominee: A Game of Uncertainty

• Two types of uncertainty
presidents face: (1) Senate’s
treatment of nominee and (2)
nominee’s behavior once seated.

• If Senate is favorable, POTUS
may pick nominee with certain
credentials.

• If Senate is unfavorable,
POTUS may opt for either a
compromise candidate or a wild
card nominee. David Souter (1939 - )
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Factors Affecting the President’s Nomination

• Party and ideology

• The political environment

• Experience

• Region

• Demographics

• Friendship and patronage

The King of Nominations
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The Selling of the Supreme Court

• Once POTUS makes his pick,
special interests, among others,
begin to weigh in and lobby.

• Special interests, grassroots
lobbying, and pressure
campaigns.

• The ABA historically has tried
to steer the discussion.

• Even POTUS gets in on the act
and sometimes “goes public.”

Robert Bork (1927-2012)
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Factors Affecting Senators’ Votes

• Ideology

• Qualifications

• Weakened POTUS

• Same party

• POTUS popularity

• Public opinion
Jud. Chair Biden questioning Anita Hill
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Motivated Reasoning in Senate Votes

Ideological Distance

Qualifications 0.00 0.25 0.50 0.75 1.00

1.00 0.99 0.99 0.99 0.98 0.93
0.75 0.99 0.99 0.95 0.79 0.41
0.50 0.99 0.97 0.77 0.26 0.03
0.25 0.99 0.91 0.37 0.03 0.00
0.00 0.99 0.76 0.09 0.00 0.00

Table: Probability senator votes in support of nominee (1953 - 1954).
Source: Segal and Spaeth (2002, p. 214)
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Conclusion

• Beginning to end, staffing the Supreme Court is inherently
political.

• Presidents are incentivized to pick confirmable ideological
allies and co-partisans.

• Senators are incentivized to support the party and will seize
upon impropriety mainly against anti-partisans.

• Other factors can affect nominations/confirmations (favors,
demographics, region, etc.), but these are usually secondary or
tertiary compared to scoring ideological points.
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