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Objectives for Today

By this end of this section, students should recall the following:

• The assumptions underlying the strategic model, and how it
differs from the attitudinal and legal models,

• How the strategic model anticipates justices’ bargaining and
voting behavior, and

• How the strategic model predicts judicial behavior on
SCOTUS.
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A Review of Attitudinalism

• What are the assumptions underlying the attitudinal model?

• What are some of its key conceptual strengths and
weaknesses?

• How is it suited to predicting judicial voting and
policy-making?
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A Critique of Attitudinalism

• Can we think of any conceptual
problems with the attitudinal
model?

• Justice agency
• Assumes false choice-set

dichotomy
• Status quo?
• Policy-oriented?

• These critiques imply a
“strategic model.”

Walter Murphy (1929-2010)
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A Running Example: Sex Discrimination

• OK’s legal drinking age

• 18 for women, 21 for men

• Craig v. Boren (1972)

• What’s the appropriate level of
scrutiny?
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The Strategic Model

• Judges are single-minded
seekers of legal policy.

• However, they are constrained
by formal and informal rules
and institutions.

• They engage in bargaining
behavior to secure
most-preferred among all
feasible outcomes.

• Derived from rational choice
theory.
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Rational Choice Theory

• Players in the game,
engaged in strategic
interaction

• Actions per player

• Preferences over
outcomes

Anthony Downs (1930- )
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Bargaining in Craig

• SCOTUS liberals preferred
strict scrutiny

• Conservatives favored rational
basis

• Brennan, the opinion author,
preferred strict, but knew there
weren’t votes for it

• But he preferred some
“heightened” scrutiny with
precedential value over other
feasible alternatives William Brennan (1906-1997)
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An Example from the Spatial Theory of Voting
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Memos from Craig Demonstrate Sophisticated Behavior

• Conference deliberation

• Opinion-writing bargaining

• Arguably sophisticated CJ
behavior

Warren Burger (1907-1995)
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Conference and Final Votes in Craig
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Opportunities for Strategic Behavior

• Agenda setting

• Conference deliberation

• Opinion assignment

• Opinion content

• Voting on the merits

• What does this imply about the
attitudinal model?

John G. Roberts
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Constraints on Judicial Discretion

• Colleagues

• Horizontal and vertical checks

• Institutional prestige/legitimacy

• What’s law got to do with it?

William Rehnquist (1924-2005)
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Conclusion: Comparing Our Three Models

• What’s the difference between
the legal modeler’s conception
of jurisprudence compared to
the legal and attitudinalist’s?

• Can the strategic model
possibly be termed legalistic or
attitudinal?

• How might these models play
out on other courts?
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