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Introduction

• Generally speaking, government can seize your private
property under for the advancement of public projects such as
roads, dams, schools, etc.

• This is the power of eminent domain and is largely sanctioned
so long as property owners receive “just compensation.”

• In this section, we will discuss the scope of this power such as
what concerns a project in the public interest and what
constitutes fair compensation.
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The Takings clause

• Amendment V of the Constitution states, “nor shall private
property be taken for public use, without just compensation.”

• Here we have two clear prongs—one related to “public use”
and one “just compensation” that will drive most litigation on
the subject.
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Early interpretations

• Recall that Amendment V only originally constrained the
federal government (Barron v. Baltimore [1833]).

• The Fourteenth Amendment did not explicitly contain a
takings clause, however, leading some to look to the due
process clause for relief.

• The issue was put to the test in Chicago, Burlington &
Quincy Railroad Co. v. Chicago (1897).
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What are “takings”?

• In most cases, it is rather evident when someone’s property
has been taken such as when physically seized or occupied
(Loretto v. Teleprompter Manhattan CATV Corp. [1982]).

• Even still, a physical seizure may not be necessary to implicate
the takings clause.
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Takings

• U.S. v. Causby (1946)

• Penn Central
Transportation
Co. v. City of New York
(1978)

• Nollan v. California
Coastal Commission
(1987)

6 / 9



Takings

• Lucas v. SC Coastal
Council (1992)

• Horne v. Dept. of
Agriculture (2015)
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Public use

• United States ex
rel. TVA v. Welch (1946)

• Berman v. Parker (1954)

• Hawaii Housing
Authority v. Midkiff
(1984)

• Kelo v. City of New
London (2005)
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Conclusion

• The Fifth and Fourteenth Amendments prohibit state and
federal governments from seizing properties without furthering
a public purpose and without just compensation.

• Nevertheless, considerable debate has arisen surrounding what
constitutes a taking itself and what kinds of takings are in the
public interest.

• In this session, we have seen once again that the Supreme
Court’s approach to these issues has varied across time and
personnel, sometimes favoring private property rights and
sometimes favoring public seizure of those properties.
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