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Due process in the Constitution

• The Fifth Amendment to the United States Constitution, part
of the Bill of Rights, includes the due process clause, which
constrains federal officials accordingly:

• “No person shall. . . be deprived of life, liberty, or property,
without due process of law. . . ”

• After the Civil War ended, Americans amended the
Constitution to similarly constrain the states, giving us the
due process clause of the Fourteenth Amendment:

• Section 1: “[N]or shall any state deprive any person of life,
liberty, or property, without due process of law.”
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Interpreting the due process clause(s)

• We might agree that “life” and “property” have relatively
straightforward meanings (allowing ourselves to set aside the
more esoteric arguments for the time being).

• Where we tend to run into disagreements, however, concerns
how we choose to define “due process” and “liberty.”
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What does “due process” mean?

• Two dominant understandings of due process have emerged in
American constitutional jurisprudence.

• The first may be termed “procedural due process” while the
second concerns what is known as “substantive due process.”
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Procedural due process

• Essentially, procedural due process asks whether, when
depriving someone of their life, liberty, or property, the process
by which this was done was fair.

• For example, if you were pulled over and arrested for
possession of narcotics, you might be said to have received
procedural due process if the search and seizure of your car
was conducted appropriately, if jury members were selected
fairly, if the sentence was fairly applied, etc., etc.

• Generally, individuals carry the burden of demonstrating that
their procedural due process rights were violated.
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Substantive due process

• Substantive due process goes beyond procedural fairness.

• It holds that the word, “liberty” in the due process clause
gives greater protections to certain, preferred freedoms.

• Proponents of substantive due process furthermore argue that
governments must overcome a higher-than-normal hurdle to
deprive individuals of these rights.

• Under this theory, government restrictions on preferred
freedoms protected by the due process clause(s) are generally
assumed unconstitutional until proven otherwise.
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Example 1: Regulating health insurance markets

• Suppose a state passes a law requiring consumers to purchase
health insurance from companies with a physical presence in
the state.

• The rationale for such legislation is to promote a more
efficient marketplace as out-of-state insurers are less likely to
know local doctors, hospitals, and so on.

• A business contracts with an out-of-state insurer nevertheless
to save money for themselves and their employees.

• The business is fined under the law and challenges the penalty
on grounds of substantive due process. How can they do this?
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Allgeyer v. Louisiana (1897)

• The facts listed in the
previous slide closely
resemble those presented
to the Court in Allgeyer
v. Louisiana.

Louisiana Capitol Building
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Example 2: Eugenics

• Suppose a given state required that those who were adjudged
not to be mentally or socially “fit” were no longer allowed to
procreate.

• Government officials would develop a Darwinian board to
which individuals could be referred to have their fitness
adjudged.

• Individuals deemed unfit could appeal their cases through the
state’s judiciary, but upon an adverse outcome, would be
forcibly sterilized.

• An individual with sickle cell anemia is deemed unfit as his
condition is inheritable, and is ordered sterilized. How can he
challenge this outcome?
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Buck v. Bell (1927)

• The facts in the above
scenario closely parallel
those from the case of
Buck v. Bell (1927).

Carrie and Emma Buck
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Origins of substantive due process

• The Slaughterhouse
Cases (1873)

• Munn v. Illinois (1877)
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The Lochner Era

• Lochner v. New York
(1905)

• Muller v. Oregon (1908)

• Adkins v. Children’s
Hospital (1923)
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The New Deal Era

• Nebbia v. New York
(1934)

• West Coast Hotel
v. Parrish (1937)

Elsie Parrish
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Modern applications

• Williamson v. Lee
Optical Co. (1955)

• BMW of North America
(1996)

• Lawrence v. Texas
(2003)

• Caperton v. A.T. Massey
Coal (2009)
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Conclusion

• Substantive due process is an idea that just tends to drive
people a little nuts as it tends to be more outcome than
process-oriented.

• Even still, it’s not likely to ever go away.

• As irritated as we get when justices use it to enshrine their
personal biases with constitutional legitimacy, we still tend to
expect courts to invoke it to undo rash or undemocratic public
policies.
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