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Introduction

By the time students complete this unit, they should be able to
explain:

• The foundations of the commerce clause jurisprudence, and

• How the waxing and waning of American politics has shaped
Supreme Court case-law in this area over time.
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Background

• Prior to the ratification of the Constitution of 1789, the
American economy was weak and wracked by collective action
problems.

• Article I, §8: “The Congress shall have power. . . To regulate
commerce with foreign nations, and among the several states,
and with the Indian tribes.”

• The supremacy of Congress in foreign trade is clear, but
notice the limiting emphasis on interstate commerce with
respect to domestic affairs.
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Early commerce clause jurisprudence

• Gibbons v. Ogden (1824)
• Concerns a monopoly on steam-boat navigation in waters

shared by New York and New Jersey.
• Disadvantaged industries argue this monopoly violates the

interstate commerce clause.
• Chief Justice Marshall must decide what commerce is and

when it is interstate in nature:
• “Commerce, undoubtedly, is traffic, but it is something more:

it is intercourse.”
• “The subject to which the power is next applied, is to

commerce ‘among the several States.’ The word ’among’
means intermingled with.”

• “We are now arrived at the inquiry–What is this power? It is
the power to regulate; that is, to prescribe the rule by which
commerce is to be governed.”
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Interstate commerce during the industrial revolution

• United States v. E.C. Knight Co. (1895)

• Shreveport Rate Case (1914)

• Stafford v. Wallace (1922)

• Champion v. Ames (1903)

• Hammer v. Dagenhart (1918)
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A critical party realignment

Presidential Election (1928) Presidential Election (1932)
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A sampling of the New Deal’s “alphabet soup”

• CCC

• WPA

• AAA

• NIRA

• NLRA

• TVA

Mt. Cheaha’s Bunker Tower (CCC)
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The four horsemen of the Supreme Court
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Interstate commerce during the New Deal era

• Panama Refining Co. v. Ryan (1935)

• A.L.A. Schechter Poultry Corp. v. United States (1935)

• Carter v. Carter Coal Co. (1935)
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FDR’s Court-packing plan

• Judicial Procedures
Reform Bill of 1937
• One new justice for

each over the age of
70 (would add 6
justices)

• Framed in light of
Court’s cert denials

• Got a rare and testy
rebuke from Chief
Justice Charles Evans
Hughes
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The “switch in time that saved nine”

• West Coast Hotel
v. Parrish (1937)

• NLRB v. Jones &
Laughlin Steel Corp.
(1937)

• United States v. Darby
(1941)

• Wickard v. Filburn
(1942)

Owen Roberts (1875-1955)
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The expansive commerce clause

• Heart of Atlanta Motel
v. United States (1964)

• Daniel v. Paul (1969)

• Perez v. United States
(1971)
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The post-Warren Era’s ideological evolution

13 / 16



A less expansive commerce clause

• United States v. Lopez
(1995)

• United States
v. Morrison (2000)

• Gonzalez v. Raich (2005)

• NFIB v. Sebelius (2012)

Chief Justice Rehnquist (1924-2005)
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The commerce power of the states

• Southern Pacific
Company v. Arizona
(1945)

• Hunt v. Washinton State
Apple Advertising
Commission (1977)

• Maine v. Taylor (1986)

• Granholm v. Heald
(2005)

15 / 16



Conclusion

• The commerce clause has been and is an important arrow in
Congress’ quiver of powers.

• That said, the Supreme Court, historically, has tailored this
power according to its own jurisprudential outlook.

• Depending upon the prevailing ideology on the Court, its
members have endorsed everything from laissez-faire
capitalism to New Deal socialism.
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