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Introduction

By the time students complete this unit, they should be able to
explain:

• The constitutional sources of congressional power,

• The types of power the constitution confers upon Congress,
and

• Some of the major Supreme Court cases associated with this
area of law.
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Sources of legislative power: Enumerated powers

• Article I, §8
• Taxing
• Borrowing
• Naturalization
• Coining
• Criminal code
• War powers
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Sources of legislative power: Implied powers

• Necessary and proper clause: “To make all laws which shall be
necessary and proper for carrying in execution the foregoing
powers, and all other powers vested by this Constitution in the
government of the United States, or in any department or
officer thereof.”

• Commerce clause: “To regulate commerce with foreign
nations, and among the several states, and with the Indian
Tribes.”
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Sources of legislative power: Enforcement powers

• Amendment XIII, §2: “Congress shall have power to enforce
this article by appropriate legislation.”

• Amendment XIV, §4
• Amendment XV, §2
• Amendment XIX, clause 2

• Amendment XXIV, §2
• Amendment XXVI, §2
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Sources of legislative power: Inherent powers

• Powers that do not depend upon express constitutional grants
but grow out of national sovereignty.

• For example, Congress has the power to prohibit businesses
from entering into contracts with Iran because of its
sovereignty in foreign affairs.
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Implied powers

• Gibbons v. Ogden (1824)

• McCulloch v. Maryland
(1819)

• United States
v. Comstock (2010)
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The power to investigate

• Kilbourn v. Thompson
(1881)

• McGrain v. Daugherty
(1927)

• Watkins v. United States
(1957)

• Barenblatt v. United
States (1959)
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Amendment enforcing powers

• South Carolina
v. Katzenbach (1966)

• City of Boerne v. Flores
(1997)

• Shelby County v. Holder
(2013)

Nicholas Katzenbach (1922-2012)
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Inherent powers

• United States
v. Curtiss-Wright Export
Corp. (1936)
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Conclusion

• Generally speaking, Congress has vast authority to make
legislation governing domestic and foreign affairs.

• The constitutional sources for these powers differs such that
sometimes the Constitution expressly grants Congress
authority while at other time such grants are merely implied.

• From the near beginning of the republic, the Supreme Court
has shown quite a lot of deference to Congress in the powers
it has assumed.
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